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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13, 773 


IRENE D. TREADWELL, : 
Appellant | 
v. 
DISTRICT OF COLUMBIA, 
Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
This appeal is from a final judgment entered in favor of the 
appellee as defendant below in an action for damages for personal 
injuries, before a jury. Jurisdiction of this Court is based upon 
U. S. Code, Title 28 Section 1291. al : 


STATEMENT OF CASE | 

On July 29, 1954 the plaintiff while alighting from a taxi cab 
opposite premises No. 1923 1st Street, N. W., was about to step 
onto the curb when as a result of improper construction and/or 
maintenance of the curbing by the defendant, the plaintiff fell into 
the storm sewer in a forceful and violent manner. That as a result 
of this fall the plaintiff sustained bruises and contusions of the left 
thigh and the right back in the lumbar sacral region; incurred medi- 
cal expenses and loss of salary, and claimed damages in the sum of 





2 


$10,000.00 The plaintiff when called upon to describe the area where 
she fell described it as being constructed of bricks on a steep slope, 
with a slick surface. (J. A. 15) The plaintiff testified that this catch 
basin was larger than others which she had noticed in the City of 
Washington (J. A. 19). Plaintiff's husband Benny Treadwell and 
Malvina Davis testified and corroborated the plaintiff's testimony. 
Dr. Alvin Franklin Robinson testified as to the plaintiff's physical 
injuries. Notice to the District of Columbia was furnished in accor- 
dance with the statute under date of August 11, 1954 as follows: 

"I have been retained to represent Mrs. Irene Treadwell as a result 
of an accident on July 29, 1954, when she fell into a hole in front of 
premises 1923 First Street, N. W., Washington, D.C. and negligently 
left there." 


STATUTES INVOLVED 

Title 12, Section 208, D. C. Code 1951. No action shall be 
maintained against the District of Columbia for unliquidated damages 
to person or property unless the claimant within six months after the 
injury or damage was sustained, he, his agent, or attorney gave notice 
in writing to the commissioners of the District of Columbia of the 
approximate time, place, cause and circumstances of such injury or 
damage. 


SUMMARY OF ARGUMENT 

Notice was sent to the District of Columbia on August 11, 1954, 
which letter was addressed to the Commissioners. Starting from said 
notice, the District of Columbia learned all of the facts of this 
accident. When the plaintiff proves the unusual character of the place 
where she fell, the slope of the bricks, and the slick surface thereof, 
she has proved a prima facie case. To direct a verdict at this point 
of the trial is error. 
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ARGUMENT : 

The statute specifically provides that notice must be sent to the 
Commissioners of the District of Columbia, which was done in this 
case. However, the letter states the accident happened in front of 
premises 1923 First Street, N. W., when in fact the accident 
happened across the street from the front of 1923 First Street, N. W. 
The statute further uses the word "approximate" time, place, which 
would lead one to the ultimate conclusion that the notice should be 
reasonably accurate, but does not need to be absolutely specific. 

For anyone could stand in front of the designate premises and could 
not help but locate this catch basin, as it is the closest one in any 
direction. This Court has been called upon only recently to rule 
upon this subject, in the case of Venstone Stone v. District of Columbia, 
99 U.S. . App. D.C. 32, 237 F. 2d 28, and ruled "In a case such as 
the instant one, in which the right site was discovered and there is no 
assertion that plaintiff deliberately sought to mislead the District, 
notice fully complies with the purpose of the statute when it pin-points 
the locale with sufficient accuracy so that an investigation starting 
from the notice could reasonably be expected to uncover the available 
information.'' Anyone who visited the locale would certainly locate 
this specific catch basin without any difficulty. Further, the District 
of Columbia has never claimed and does not now claim that it has in 
any way been injured as a result of this imperfection in notice. There 
is no allegation that this was done by the plaintiff or her attorney for 
the purpose of preventing the District from locating the exact place 
where the accident occurred, or that this was done deliberately. 


THE PLAINTIFF MADE OUT A PRIMA FACIE 
CASE 


The plaintiff showed that this was an unusual catch basin and 
was not like others which the plaintiff has looked at. This Court has 
stated the rule of law in the case of Booth v. District of Columbia, 
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241 F. 2d 437: "We think the duty imposed upon the District to keep 
the streets in reasonably safe condition is controlling, whether a dan- 


gerous condition is the result of a general plan of improvement, or not. 


The action is not for negligence because of a defective plan, but for 
maintaining the streets in an unsafe condition." This is taken also 
from the case of District of Columbia v. Caton, 48 App. D.C. 96. 
The Court stated the law in the case of Smith v. District of Columbia, 
89 U.S. App. D.C. 7, 189 F.2d 671, "The general rule, where 
liability for defects is held to exist, is that the city must exercise 
reasonable care to keep the streets in a reasonably safe condition. 
And that is the rule in the District of Columbia." This court ruled 
in the case of Dougherty v. Tompkins, 99 App. D.C. 348, 240 F.2d 
34, "Users of public sidewalks and streets do not assume the risks 
of even known defects where the municipality has a duty, as in this 
jurisdiction, to exercise reasonable care to maintain the public way 
in reasonably safe condition.'"' This opinion also cites the following 
cases: Moshevuel v. District of Columbia, 191 U.S. 247, 24S. Ct. 
57, 48 L. Ed. 170; Altemus v. Talmadge, 61 App. D.C. 148, 58 
F.2d 874, cert. denied, 287 U.S. 614. 


The law is well established that a motion for directed verdict 
should be granted only after construing the evidence of the plaintiff 
in the light most favorable to the plaintiff, and further giving to the 
plaintiff every legitimate inference. Speirs v. District of Columbia, 
66 App. D.C. 194, 85 F.2d 693; S.S. Kresge Co. v. Kenney, 66 App. 
D.C. 274, 86 F.2d 651, Fleming v. Fisk, 66 App. D.C. 350, 87 F.2d 
747, Jackson v. Capital Transit Co., 69 App. D.C. 147, 99 F.2d 380; 
certiorari denied, 59 S.Ct. 464, 306 U.S. 630, 83 L. Ed. 1032, and 
other cases. Certainly in this case since the plaintiff's evidence 
showed that the condition where she fell was unusual, and different 
from Similar installations which she observed in and about the city of 
Washington, the inference is that this was not properly maintained. 
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Thus this case presented a question for the jury. Of course the 
plaintiff further proved the condition of the catch basin, and the 
surface of the bricks, which additional proof shows the negligence 
of the District of Columbia. 


CONCLUSION : 

In conclusion, appellants urge that the action of the Court 
below was improper in that the notice to the District of Columbia was 
sufficient, the District of Columbia having located the catch basin and 
having been able fully to investigate the matter, and further that the 
plaintiff has made out a prima facie case, when it was proved that 
She fell into this catch basin, that it is different from others which 
she had looked at, and that the appellant is entitled to a reversal and 
remand for such reasons. 


Respectfully submitted, 


CHARLES B. SULLIVAN, JR. 
210 Shoreham Building 
15th & H Street N. W., 
Washington 5, D. C. 


Attorney for Appellant 
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1 
JOINT APPENDIX 


75 IRENE D. TREADWELL 
2239 - 12th Street, N. W. 
Washington, D. C. 


Plaintiff 


vs. Civil Action No. 4915-54 
DISTRICT OF COLUMBIA 
a Municipal Corporation 
District Building 

14th and E Streets, N. W. 
Washington, D. C. 


Defendant 


[Filed November 17, 1954] 


eee Nee Nee eee ee eee ee ee ee” ee ee ee” Se Se ee” 


COMPLAINT FOR DAMAGES FOR PERSONAL 
INJURIES 
1. Plaintiff's claim is in excess of $3, 000.00 and jurisdiction 
of this Court is invoked under Title I, Sec. 306, 1940 District of 
Columbia Code. 


2. Defendant is a municipal corporation, being charged by law 





with the maintenance of certain sidewalks located in the District of 
; Columbia, as will hereinafter more fully appear. 

- 3. Plaintiff alleges that prior to July 29, 1954, the defendant 
negligently maintained guttering on First Street, Northwest, opposite 
premises number "1923" in that, through its agents, it did so construct 
the guttering as to cause a dangerous condition to exist, realizing full 
well that pedestrians may step off the curb to cross the street at this 
point. 

» 4. Timely notice, as required by Title 12, Section 208 of the 

District of Columbia Code, 1940, was rendered to defendant. 

5. Plaintiff further alleges that on or about the 29th day of July, 

1954, that she alighted from a taxicab and was about to step onto the 

curb when as a reSult of the improper construction and/or maintenance 

of the curbing by the defendant, the plaintiff fell into the storm sewer 
ina forceful and violent manner. 
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6. Plaintiff further alleges that as a result of the defendant's 


negligence, sac sustained bruises and contusions on the left thigh and 


the right back in the lumbar sacral region; incurred medical expenses 
and loss of salary all to her damage in the sum of Ten Thousand 
Dollars ($10, 000. 00). 

WHE REFORE, plaintiff demands judgment against the defendant 
in the sum of $10, 000.00 besides costs of this action. 


/s/ Charles B. Sullivan, Jr. 
Attorney for Plaintiff 

1012 Warner Building 

901 13th Street, N. W. 
Washington 4, D. C. 


Plaintiff demands trial of the 
issues herein by jury. 


/S/ Charles B. Sullivan, Jr. 


[Filed September 22, 1955] 


AMENDED ANS“ER OF DEFENDANT DISTRICT 
OF COLUMBIA TO COMPLAINT OF PLAINTIFF 
IRENE D. TREADWELL 


First Defense 


The complaint fails to state a claim against this defendant upon 
which relief can be granted. 

Second Defense 

1. The defendant admits that the amount sought to be recovered 
exceeds $3, 000. 00. 

2. The defendant admits that it is a municipal corporation. 
Further answering the allegations of paragraph 2, the defendant says 
that its duty is to exercise reasonable care to maintain the sidewalks 
in a reasonably safe condition for the purposes for which they were 
intended. 
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3. The defendant denies the allegations contained in paragraph 
three of the complaint. | 

4. The defendant denies that timely notice required under 
Section 12-208, D.C. Code, was received. : 

9. The defendant denies the allegation contained in paragraph 
five of the complaint. 

6. The defendant denies the allegation contained in paragraph 
six of the complaint. 

80 Further answering the complaint, the defendant denies all 

allegations not specifically admitted or otherwise answered, and 
denies all acts of negligence attributed to it in the complaint. 


/s/ Vernon E. West 
Corporation Counsel, D.C. 


/s/ Milton D. Korman 
Assistant Corporation Counsel, 
D. C. | 


/s/ Andrew G. Conl 
Assistant Corporation Counsel, 


D. C. 
[Certificate Of Service] 
ei [And Stipulation to Amendment] 
? 83 [Filed June 12, 1956] 
PRETRIAL PROCEEDINGS 


STATEMENT OF NATURE OF CASE: : 
This is an action for damages for personal injuries alleged to 
2 have been sustained by plaintiff on July 29, 1954 as a result of allegedly 
} having stepped out of a taxicab at the curb opposite 1923 First Street, 
N. W., said curb having allegedly been improperly constructed and 
hi maintained and that as a result thereof plaintiff was caused to fall into 
> 


a storm sewer and to have suffered injuries as a result thereof. 
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Defendant denies any negligence in the construction and main- 
tenance of said curbing and gutter and sewer and alleges that if plain- 
tiff sustained any injuries or damages same resulted from the sole or 
contributory negligence of plaintiff of from the sole or contributory 
negligence of the driver of the taxicab in which plaintiff had been riding, 
in discharging plaintiff at a place of danger. 

Stipulations: The parties agree to the stipulations requested by 
plaintiff as set forth on the second page of plaintiff's pretrial statement. 
All requests contained in pretrial statement of defendant are 
agreed to by plaintiff. The photographs in question have been initialled 

by the court. 

Counsel for the defendant asks leave to file a motion for summary 
judgment because of possible delay involved court denied said promotion 
but said denial of said motion without prejudice to defendant to raise the 
question of liability by proper motion at trial either on the pleadings or 


opening statement of counsel. 


Pretrial statement of counsel for plaintiff and defendant are hereto 
attached and by reference made part of this pretrial statement and order 
of the court. 


/s/ Andrew G. Conl 
Attorney for Defendant 


[Filed January 18, 1957] 
VERDICT AND JUDGMENT 

This cause having come on for hearing on the 18th day of January 
1957, before the Court and a jury of good and lawful persons of this 
district, to wit: 

1. Axel J. Olson 7. Mrs. Lillian M. Ralph 

2. Mrs. Leona H. McHale 8. Thomas C. McNeill 

3. Mrs. Katherine A. Anderson 9. Mrs. Mary A. Drury 

4. Miss Hazel L. Albey 10. Quincy A. Butler 

>. Allen B. Sprague 11. Carroll L. Miller 

6. Horace Q. Proctor . 12. Abraham Resnick 
who, after having been duly sworn to well and truly try the issues 
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between Irene D. Treadwell, plaintiff and District of Columbia, a 
Municipal Corporation, defendant and after this cause is heard and 
given to the jury in charge, they upon their oath say this 18th day of 


January, 1957, that they find for the defendant against said plaintiff, 


by direction of court. : 

WHEREFORE, it is adjudged that said plaintiff take nothing by 
this action, that said defendant go hence without day, be for nothing 
held and recover of plaintiff its costs of defense. | 


/s/ By Ronald P. Maddox 


By direction of Deputy Clerk. 


Judge F. Dickinson Letts 


[Filed February 18, 1957] 
NOTICE OF APPEAL 
Notice is hereby given this 18th day of February, 1957, that 
Irene D. Treadwell, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 18th day of January, 1957, in favor of District of 
Columbia, against said Irene D. Treadwell. : 


/s/ Charles B. Sullivan, Jr. 
Attorney for Plaintiff 


SERVE: 


ANDREW G. CONLYN, ESQUIRE, 
Assistant Corporation Counsel, 
District Building, 

Washington, D. C. 


[Filed February 21, 1957] 
STATEMENT OF ERRORS CLAIMED 
(1) The Trial Court erred in directing a verdict. 
a. Notice was properly furnished to the District of 
Columbia. 
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b. The plaintiff made out a prima facie case. 


/s/ Charles B. Sullivan, Jr. 
Attorney for Plaintiff 


[Certificate Of Service] 
[Certificate Of Mailing] 


[Filed February 21, 1957] 
DESIGNATION OF RECORD FOR APPEAL 


Original Complaint. 

Answer. 

Amended Answer. 

Notice of Taking Deposition. 
Deposition. 

Pre-Trial Order. 

Exhibits offered during the trial. 
Transcript of the trial. 


1. 
2. 
3. 
4. 
3. 
6. 
ils 
8. 
9. 


Notice of Appeal. 


ba 
ad 


Statement of Errors Claimed. 


— . 
— 


This Designation of Record for Appeal. 


/s/ Charles B. Sullivan, Jr. 
Attorney for Plaintiff 


[Certificate Of Service] 
[Certificate Of Mailing] 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


[Filed March 14, 1957] : 
Washington, D. C. 
January 18, 1957. 
The above-entitled action came on for trial on the merits, 
before the HONORABLE F. DICKINSON LETTS, United States District 
Judge, anda Jury, at 10 o'clock a.m. | 
* ake ak * sd 
DR. ALVIN FRANKLIN ROBINSON 
was called as a witness by the plaintiff. : 
x ac Ss * ak 
DIRECT EXAMINATION 
BY MR. SULLIVAN: | 
Q. May Ihave your full name? A. Alvin Franklin Robinson. 
Q. Would you keep your voice up, Doctor, so that the last two 
jurors can hear. What is your profession, sir? A. Physician. 
Q. What school did you graduate from? A. Howard University. 
Q. What year, Doctor? A. 1939. : 
Q. Since then, have you been engaged in the general practice 
of medicine? A. No, not since 1939; since 1944. 3 
Q. Since 1944. Now, did there come a time, Doctor -- let me 
ask you, do you have any specialty which you follow? A. Yes, Ido. 
Q. What is your specialty? A. Gynecology and obstetrics. 
Q. And do you also take on general patients? A. Some cases, yes. 
Q. Did there come atime, Doctor, when you examined the 
plaintiff here, Mrs. Irene Treadwell? A. Yes, I did. 
Q. If you don't recall offhand, do you have some records to 
refresh your recollection from? A. Yes, I do. : 
Q. You look at those, if you please, Doctor. Will you tell us 
when you first saw her? A. The 5th of August, 1954. 
Q. What was her complaint at that time, sir? A. She was com- 
plaining about a painful back. 
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Q. What, if any, treatment did you render to her at that time? 
A. At that time she was given sedatives to relieve her pain, and heat 
treatments in the form of diathermy. 

Q. And how frequently did she receive these treatments? A. 
Well, she received them daily from the 5th to the 16th of August, then 
every other day until the 28th -- until the 12th of September, I am 
sorry. 

Q. Was any other treatment, other than sedation and diathermy 
treatments, given? A. No, no other treatment. She had an x-ray 
and she had consultation from an orthopedic surgeon, but the x-ray 
revealed no bony abnormality and the orthopedic consultant felt that 
She had no injuries other than the involvement of the muscles. 

Q. All right, sir. Did you refer Mr. Treadwell to an orthopedic 
surgeon? A. Yes, I did. 

Q. What was his name? A. Dr. Henry S. Robinson. 

Q. Robinson Clinic, is it? A. Yes. 

Q. Now, Doctor, after September 28, have you seen Mrs. 
Treadwell at any time subsequent, incident to this injury? A. I have 
seen her about twice, just for routine checkups. 

Q. All right, sir. Now, did there come atime, sir, when you 
suggested to Mrs. Treadwell that she could take any treatment at home 
incident to, or to relieve the pain? A. Well, Ihad told her, the time 


that she was out the office, that she could apply heat at home. 


Q. Did you suggest any method of applying heat? A. I told her 
to either buy a heating pad, or by hot tub soaks -- soak in hot water in 
the bathtub. 

Q. Would you have suggested to her, Doctor, a heating lamp? 
A. I might have. 

Q. What were your charges for diathermy, and so forth, to Mrs. 
Treadwell? A. I don't recall at the moment, because I have no 


financial record here. 
“<4 
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Q. Now, had you ever examined Mrs. Treadwell prior to this 
occasion of August 5th? A. Oh, she has been a patient of mine since 
1948. ! 

Q. Since 1948? A. Yes. : 

Q@. And on prior occasions, had she ever had any complaints 
incident to back pain? A. No, nothing referable to the back. 

Q. What had been her general state of health previous to the 
accident, prior to this accident? A. I'd say fairly good. 

Q. Now, can you tell us what area of the back was involved in 
this pain? A. Well, the lower back or the area we call the lumbo- 
sacral area. : 

Q. Now, since she was last there for tre atment September 28th, 
has she ever mentioned to you or told you it was bothering her at all? 

A. She has said that it has bothered her occasionally, yes. 

Q. Did she tell you on what occasions it bothered her? A. Well, 
usually if there is involved a lot of activity, a lot of walking, stooping, 
or something of that sort. | 


Q. Does damp weather bother her at all? A. Sometimes, yes. 


Q. When she first came to you, was she able to bend over and 
pick up an object, say a handkerchief, from the floor? A. Not without 
considerable pain at that time. : 

Q. Now, was there objective evidence of this pain? A. Yes, 
upon certain manipulations that you made to the back, it would cause 
her to have pain. 3 

Q. And you could tell that without her telling you? A. Yes. 

Q. Doctor, would you call this a moderate or a light or a severe 
type of injury? A. I'd call it a moderate type of injury. 

Q. What is your prognosis, Doctor, for the future of this injury, 
is she apt to have any further ailments or complaints from this ailment? 
A. I think not. : 

MR. SULLIVAN: I have no further questions. You may 
examine. : 
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14 THE COURT: Mr. Conlyn, you may cross-examine. 
CROSS-EXAMINATION 
BY MR. CONLYN: 
Q. Doctor, is this the type of injury to the back that a layman 
would describe as a strain of the back? A. Yes. 
Q. Were any lacerations, or any other marks of that type, on 
Mrs. Treadwell's body when you examined her? A. When I first 
saw her, she had, as I recall there were two superficial bruises. 
Q. Where were they located? A. One was located on the thigh 
and the other was in the right back. 
THE COURT: Doctor, I think some of the jurors are having 
a little difficulty hearing you, so talk up just a little louder. 
BY MR. CONLYN: 
Q. One was on the thigh and one was on the right back? A. Yes, 
it was superficial. 
| Q. They were the only physical marks? A. Yes. 
MR. CONLYN: I have no further questions. 
MR. SULLIVAN: I have no further questions. 
THE COURT: Shall we finally excuse the Doctor? 
MR. CONLYN: Yes, Your Honor. 
15 THE COURT: You are free to go now. 
THE WITNESS: Thank you. 
(Witness excused. ) 
MR. SULLIVAN: Call Mrs. Treadwell. 
Thereupon -- 
IRENE D. TREADWELL 
the plaintiff, called as a witness in her own behalf, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SULLIVAN: : 


Q. May I have your full name, please? A. Irene D. Treadwell. 
| Q. Mrs. Treadwell, just like the Doctor, I want the last two 
jurors to hear, as well as the first two, so if you will try to keep your 
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voice up, it will help. 

Where do you live? A. 1728 Ingrham Street, N. W. 

Q. Are you married? A. I am married. 

Q. Now, directing your attention, ma‘fam, to July 29 of 1954, 
were you in an accident that day? A. Yes, Iwas. © 

Q. Where did the accident occur? A. Across from 1923 First 
Street, N. W. 3 

Q. What time of day or night did this accident: occur? A. It was 

about 6:30. 

Q. Inthe morning? A. In the evening. : 

Q. What was the purpose of your visiting the premises 1932 
First Street, N. W.? A. Iwas attending a funeral. i 

Q. And how did you arrive from your home to that location? 
A. In a taxicab. ; 

Q. Now, were you alone in this taxicab? A. No, my son and 
Mrs. Davis was with me. : 

Q. Now, how old is your son? A. He is twenty. 

Q@. Where is he now? A. He is at Camp Lejeune, North Carolina. 

Q. Is he a member of the United States Marine Corps? A. Yes, 
he is. | 

Q@. And Mrs. Davis will be here? A. Yes, she will be here. 

Q. Now, in your own words -- let me ask you this, was the sun 
still shining or was it dark? A. No, the sun was shining. 

Q. Was it adry or adamp day? A. No, dry. 

Q. Now, would you tell us in your own words just how the 

accident occurred? A. Well, we came to the address and by 
coming down First Street, that put us across the street from 1923, so 
the taxi stopped and we just got out. I was the last one to get out. I 
paid the cab driver and then I stepped down and when I stepped down, I 
just slipped under. 

Q. When you say you stepped down, you mean you got out of the 
cab? A. Yes. 
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‘I had slid in. 
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Q. Was the cab still there at that moment? A. No, the cab 
was gone. 

Q. Now, what happened to you then? A. I just stepped down off 
of the curb and I just slipped on under. 

Q. When you Say you slipped under, you slipped under what? 
A. I slipped under the sewer. 

Q. How far did you slip under the sewer? A. Until my arms 
caught. 

Q. Now, let me ask you, how were you dressed? A. I had on 
black. 

Q. Did you have on heels? A. Yes, I had on heels. 

Q. And how did you get extricated, get yourself removed from 
this position? A. Well, my son and Mrs. Davis; well, the undertaker 

across the street with the procession, he came across, too, and 
helped me out. 
| Q. Did they lift you out? A. They just pulled me out. 

Q. What sensation did you experience at that time? A. Well, 
it frightened me for one thing, and then my clothes were torn off, where 


Q. Did it ruin the dress? A. Yes, it ruined it, but I cleaned it 
after I got in the house; but it just tore the stockings off. 

Q. Did you have any pains or any sensations anywhere in your 
body? A. Yes, it twisted me when I went in the hole, but I just got 
up because I wanted to go on. 

@. Now, did you attend the funeral that afternoon? A. Yes, I did. 

Q. How did you feel? A. Well, it hurt some, but it didn't hurt 
too much. 

Q. When was the first time it began to hurt, or did it begin to 
hurt? A. That night. 

Q. And what, if any, treatment did you take for it, what did you 
do for it? A. My husband, he rubbed my back with alcohol, so I 

thought it would be all right, but the next morning I couldn't move. 
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Q. The next morning, that would have been the 30th of July? 
A. Yes. 

Q. Now, how soon thereafter did you visit a doctor? A. Well, 
I went that next week; I didn't go the next day, I went the next week. 

Q. During the week that you did not go to the doctor, did you 
make any efforts to treat yourself? A. Yes, I put the hot towels. 

Q. Did you take any pills? A. Yes, I took anacin. 

Q. Were you employed at that time? A. Yes. 

Q. And where were you employed? A. Army Map Service. 

Q. What is your job at the Army Map Service? A. Laborer. 

Q. And in 1954, what were your earnings? A. About $3300. 

Q. Let's translate that into a bi-weekly pay check. How much 
was your bi-weekly pay check? A. About $112. 

Q. Now, how much time did you lose from your work? A. Well, 

20 I lost a lot of time but I didn't lose it all right together. 

Q. How much time did you lose in the first instance? A. I 
called in sick that Friday, it was on a Thursday that I slipped, and I 
called in sick and so I stayed out two or three days then. I thought I'd 
be able to go to work but I didn't go, because I wasn't able to bend. 

Q. Now, on about the 5th of August, you went to see Dr. Alvin 
Robinson, did you not? A. Yes, I did. 

Q. And had Dr. Robinson been the family physician? A. Yes. 

Q. Now, what did he do for you? A. Well, he gave me some type 
of pills. He gave me a prescription for some pills so I bought the pills 
and that eased the pain in my back. 

Q. Did he do anything else for you other than give you the pills? 
A. Yes, he gave me some type of treatment for my back and then he 
sent me to Dr. Robinson on P Street, on R Street, rather. 

Q. Sixth and R? A. Yes, for x-ray. 

Q. And Dr. Robinson, at the Robinson Orthopedic Clinic, took 
the x-ray? A. Yes, he did. 
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Q. What did he do, did he treat you or refer you back? A. No, 
he referred me back to Dr. Robinson. 

Q@. Now, did you pay Dr. Robinson at the Orthopedic Clinic for 
the x-ray? A. Yes, I did. 

Q. How much did you pay for this x-ray? A. $12. 

Q. Now, during the months of August and September, 1954, you 
were visiting Dr. Alvin Robinson frequently for treatments? A. Yes. 

Q. Did you lose any time during that period from your employ- 
ment? A. Yes, I did. 

Q. And how much time did you lose? A. Well, I don’t know 
exactly how much time but J didn't work a full week any time between 
there. 

Q. Let me ask you, was there anything you found, that you used 
to do, that you found difficulty in doing subsequent to the accident? 

A. Yes. 

Q. Would you tell us what those items were? A. I didn’t do 
any housework, I couldn't do anything that I would have to bend. 

Q. Did the floors in your house need scrubbing during this 

period? A. Sure. 

Q. Who scrubbed them? A. Well, I got a lady to scrub them. 

Q. Isee. And what is the lady's name? A. Malvina Davis. 

Q. Did you pay this Mrs. Davis? A. Yes, I did. 

Q. How long after the accident did Mrs. Malvina Davis work for 
you? A. Four months. 

Q. And how much did you pay her for her services? A. $12 a 


Q. Was there any taxi fare or car fare incident to that? A. No. 
Q. Did you have to feed Mrs. Davis? A. Yes. 
Q. So the $12 was net per week to her? A. That is right. 
Q. How long did that last? A. Four months. 
Q. Now, has Dr. Alvin Robinson ever rendered you a bill? 
A. Yes, he has. 
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Q. Has it been one total bill or several bills? A. Its been 
several bills but the last bill he gave me was the total bill, $265. 


~' 28 Q. Have you paid that bill? A. No, I haven't. 
Q. Have you paid any part of that bill? A. No. 
+ Q. Now, directing your attention to the area where you fell, 


subsequently have you ever gone back and looked at it? A. At the 
place? 3 

Q. Yes. A. Yes, I have. | 
a Q. Did you go back with someone else to look at it? A. Yes. 

Q. Who did you go back and look at it with? A. Well, I went 
back with you and another person from the District Government. 

Q@. And did we look at the site of the fall? AL Yes, we did. 

Q. Now, what is the area where you fell, what is that surfaced 
with? A. Bricks. 

Q. Now, how would you describe the surface of the bricks? A- 
It is not flat, it is slanted, it is straight down. ) 

Q. I realize that, but would you say it was a rough, a smooth, 


” or a Slick surface? A. No, it is slick. : 
24 Q. Iam talking about when itis dry. A. Yes. 
. Q. When it is dry, it is slick? A. That is right. 


Q. Now, with reference to its topography or elevation, is it 
level or otherwise? A. No, it is straight down. : 
Q. And could you tell us with your hands or, if not, with feet, 
how large an opening this is, this big or this big (indicating)? Show us. 
‘ A. It looks like it is about that wide. (indicating). : 
Q. Isee. Now, with reference to the topography or the elevation 
of First Street in that area -- : 
MR. CONLYN: Would you like to measure how wide she says ? 
MR. SULLIVAN: Sure. | 


BY MR. SULLIVAN: 
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Q. Mrs. Treadwell, would you show us with your hands again 
how far apart this was? A. About like that (indicating). 
| Q. Just hold ita moment. Nineteen inches. 

THE COURT: Let the record show that counsel agree that 
she has indicated nineteen inches. 

MR. CONLYN: Yes. 

MR. SULLIVAN: Right, sir. 

BY MR. SULLIVAN: 

Q. Mrs. Treadwell, with respect to the topography or slope cr 
levelness of First Street, how would you describe that? A. Well, it 
is a hill there coming down. 

Q. All right. How many blocks are there from 1923 to the crest 
or top of the hill? A. It is around three blocks, I think, to the top of 
the hill. 

Q. Is that three long blocks or three short blocks? A. Three 
long blocks. 

Q. Isee. Now, did Dr. Alvin Robinson, after the 28th of 
September, suggest to you that you take any additional treatments ? 

A. Yes, he did. 

Q. Did he suggest to you that you go somewhere and take them? 
A. No, he told me I could take them in my home with a heat lamp. 

And did you acquire such a heat lamp? A. Yes, I bought one. 
How much did this lamp cost you? A. Seven dollars. 
Did you use this heat lamp as directed by the doctor? A. Yes, 


How many hours would you estimate per week you used it? 
I wouldn't know just how many hours, but I would use it 
every day. 


Q. Would you use it for as much as half an hour every day or 


more? A. Yes, a half hour every day. 
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Q. What time of day did you use it? A. In the evening and -- 

Q. And would you tell us how you used it? A. Well, it connects, 
the heat lamp is an electric heat lamp, you just connect it and then I 
would sit in a chair with my back under it. : 

Q. Now, would you show us which portion of your back, the high 
back, the shoulder blade area, would it be the diaphragm area, belt 
area, or lower? A. No, lower. 

Q. The lowest part of your back? A. That is right. 

Q. And you let the heat lamp shine on that? A. That is right. 

Q. Now, what period of time following September 28th did you 
use this heat lamp? A. I still use it. 

Q. With reference to the last month, how often have you used 
this heat lamp? A. Every time it gets clouded, that same place here 
hurts and I use it. 

Q. Now, you find that cloudy, damp weather aggravates the pain? 
A. Yes, I do. 

Q. Nice, dry summer weather, did you use at all this past 
Summer? A. Yes, I did. : 

Q. How often did you use it during the summer? A. Well, I 
don't know how often, I know I used it. : 

Q. Would you use it as much as once a week ? A. Yes. 

Q. Now, are you as able today to retrieve a handkerchief from 
the floor or to stoop or bend, as you were prior to the accident? A. No. 

Q. What do you notice when you do those things ? A. It just 
hurts. I can't do it; and when I have that pain there, I can't bend at 
all, I can't bend down to the floor. 2 

Q. Now, since Mrs. Davis worked for you the four months, who 
has done the house cleaning in your home? A. My husband. 

Q. Now, would you tell us what that entails? A. Well, he runs 
the vacuum cleaner, cleans and scrubs, wash. 

Q. Does he do the laundry? A. Yes. 
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Q. Do you help with these chores at all? A. Yes, Ihelp, I cook. 

Q. But prior to the accident, did he undertake to do those things 
for you? A. No, he didn't. 

MR. SULLIVAN: May these be marked Defendant's for identi- 
fication 1, 2, 3, 4. 

MR. CONLYN: The Court please, the plaintiff is going to use the 
Same photographs that the District will use and, for the sake of the 
record, we would like to request they be marked Defendant's exhibits 
for identification and the plaintiff will also use them. 

MR. SULLIVAN: They are much larger than my photographs, 
Your Honor. 

THE COURT: They can't be introduced as a part of the plaintiff's 
case, then. 

MR. CONLYN: No, they are only being marked for identification. 

THE COURT: The jury won't have a right to see them until they 


are offered in evidence. 
MR. SULLIVAN: All right, Your Honor, let them be marked 
Plaintiff's exhibits, then. 


THE COURT: Yes, let them be marked Plaintiff's exhibits. 


(Photographs were marked Plaintiff's 
Exhibits Nos. 1, 2, 3 and 4, for 
identification. ) 


BY MR. SULLIVAN: 

Q. I show you a photograph marked for identification Plaintiff's 
Exhibit 1. Can you tell us what that picture represents? A. Yes, that 
is the hole. 

Q. Keep your voice up, please. A. This is the hole on First 
Street. 

Q. Would that be described as the catch basin? A. Yes. 

Q. Allright. I show you a photograph marked Plaintiff's 2 for 
identification. Can you tellme what that is? A. Yes, that is the same 
place. 
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Q. And where is that photograph taken from? A That is on 
First Street in the 1900 block. ! 

Q. And I show you Plaintiff's for identification No. 3. Would 
you tell me what that is? A. That is the same place on First Street. 

Q. And No. 4? A. That is the same place. : 

Q. Keep your voice up, the last two jurors a” hear you. 

A. That is First Street, 1900 block. : 

Q. And that is the catch basin, is it? A. Yes, it is. 

Q. Now subsequently, Mrs. Treadwell, did you look at other 
catch basins? A. Yes, I have. : 

Q. Prior to this accident, had you ever particularly noticed a 
catch basin? A. No, I hadn't. : 

Q. Is this catch basin, that is, the one you fell into, is it 
Similar to the other catch basins that you have observed in and about 
the City of Washington? A. No, it isn't, it is larger. 

Q. Is there any other difference, other than this being a larger 
catch basin? A. It is steep, it is straight steep down. 

MR. SULLIVAN: Your Honor, I have no further questions of the 
witness at this time. I would like to offer into evidence the government's 
photographs, previously identified Plaintiff's Exhibits 1 through 4. 

MR. CONLYN: I have no objection. 

THE COURT: The jury will understand that Plaintiff's Exhibits 
1, 2, 3 and 4 are received in evidence. 


(Plaintiff's Exhibits Nos. 1, 2, 3 
and 4, were received in evidence. ) 


THE COURT: Mr. Conlyn, you may cross-examine. 
CROSS-EXAMINATION 
BY MR. CONLYN: 
Q. In answer to Mr. Sullivan's questions, you have already 
stated that this took place during the daylight and the sun was Shining. 
Were the streets wet or dry at that time? A. Dry. 
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Q. Inviting your attention to Plaintiff's Exhibit No. 1, I will 
ask you to look at that again. I believe you testified to Mr. Sullivan 
that that is the catch basin where you fell, is that correct? A. It 
looks like it. 

Q. Does that represent the situation as it was at the time you 
fell, to the best of your recollection? A. Well, I guess, I can't say 
for sure that this is the way it was; I didn't see any leaves around there. 

Q. Iam talking about the physical aspects of the basin, it is not 
the leaves or what trash may be shown in the picture, but the physical 
condition of the catch basin and the brick gutter? A. Yes, it was a 
brick gutter. 

Q. I will ask you to look closely at the picture. Do youseea 
pencil mark "X" there? A. Yes, I do. 

Q. Are there some initials below it? A. Yes. 


Q. Do you know what that represents? A. No. 
Q. Do you recall making that mark on that picture? A. It looks 
like mine. 


Q. Are those your initials below it? A. Yes. 

Q. Refreshing your recollection, is not that the mark that you 
placed there during a deposition taken in my office in the presence of 
your counsel, as being the place where you actually fell? A. I guess 
it was. 
| Q. That is correct? A. Uh-huh. 

THE COURT: May I See that, please. 

MR. CONLYN: Yes, Your Honor. 

(The exhibit was handed to the Court. ) 


THE COURT: When that is exhibited to the jury, indicate the mark. 


MR. CONLYN: You want me to exhibit it to them now? 

THE COURT: Yes, I think you might as well. 

MR. CONLYN: Ladies and gentlemen, this picture is rather 
dark. If you look down in this portion here, you will see an "X" mark 
and right beside the ""X" are initials which Mrs. Treadwell has identi- 
fied as hers. 
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BY MR. CONLYN: 

Q. Mrs. Treadwell, I will next invite your attention to Plaintiff's 
Exhibit No. 2. Does that correctly depict the general location as you 
recall it? A. Yes, it does. 

Q. I will hand you Plaintiff's Exhibit No. 3 and No. 4, which 
incidentally are duplicates, and ask you if the photographs represented 
by those clearly represent the general area where this took place? 

A. Yes. : 

Q. Thank you. Your counsel asked me to — you to please 
keep your voice up. 

MR. CONLYN: If the Court please, I have shown Plaintiff's 


Exhibit 2, and Plaintiff's Exhibit 3 and 4, which incidentially are 
duplicates, to Mrs. Treadwell, and I would like to pass them to the 
jury. I think they can look at them while I am speaking. 

THE COURT: You may do that. Hand one to Juror No. 1 and the 


other to No. 7. 3 

MR. CONLYN: The one the back row has is a duplicate of one of 

the two I am now passing down the front row. : 
BY MR. CONLYN: 

Q. Mrs. Treadwell, you described the condition of the surface 
of these bricks in the gutter as being slick, and I believe Mr. Sullivan 
referred to it as a glazed surface. Was there anything other than that 
glazed surface that caused that slickness? A. Not that I know of. 

Q. Was there any foreign matter there, grease or water or any- 
thing of that sort? A. I didn't see anything else. 

Q@. Other than the slickness, smoothness of these bricks in the 
gutter, was there any break or crack or default, defect in the gutter 
at all? A. I didn't see any break or crack. 

Q. Now, I believe you testified that you went to the scene of 
this incident with Mr. Sullivan, your attorney, and a representative of 
the District? A. Yes, I did. 
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Q. Would that be Mr. McCalley, do you recall? A. I don't 
recall. 

Q. Do you recall whether he was introduced to you as a represen- 
tative of the Inspector of Claims? A. Yes. 

Q. Did you have any conversation with Mr. McCalley at the 
scene of the accident or while you were with Mr. Sullivan and Mr. 
McCalley? A. Yes. 

Q. Do you recall what the conversation was? A. Well, he asked 
me questions. 

Q. Did he ask you how you fell or anything of that sort? A. I 

don't recall that. 

Q. Do you recall that he asked you how far you went into this 
catch basin? A. Yes, he did. 

Q. Do you recall what you told him? A. Yes. 


Q. What did you tell him? A. I told him I went up to my armpits. 


THE COURT: If that is for the purpose of laying the foundation 
for the testimony of your witness, you must ask her directly what you 
expect to prove by the other witness. 

BY MR. CONLYN: 

Q. Mrs. Treadweli, do you recall telling Mr. McCalley that you 
went into this catch basin up to your thighs? A. My thighs went in. 

Q. Do you recall telling him that that was the extent that you 
went into the catch basin? A. No. 

Q. You don't recall that at all? A. No, I don't. 

Q. Mrs. Treadwell, has your physical condition changed any; 
by that I mean have you put on any weight or lost any weight since the 
occurrence? A. I have put on a little weight. 

Q. Would you estimate how much? A. Qh, I guess about four 
pounds. 

Q. Do you know what the measurement is around your hips? 

A. No, I don't. 








23 
Q. Are you wearing just approximately the same amount of 
clothing you wore at that time? A. Yes, I am. . 
Q. If I give you a tape measure, would you mind taking your hip 
measure at this present time? A. Yes. 
Q. You would mind or you would not mind? A. No, I would not 


mind. 


Q. I will hand you this tape measure and ask you if you will 


stand up so the jury can see you and measure just around your hips. 

Would you bring it up just a little higher, right on the hip bones. 
A. Like that (indicating) ? | 

Q. That is all right. Do you have your finger where it measured? 

MR. CONLYN: Will you agree itis 382 

THE COURT: Do counsel agree on the measurement? 

MR. SULLIVAN: No, not yet, Your Honor. 7 

THE COURT: All right. Miss Lyddane, suppose you step up 
there and do the measuring. 

DEPUTY CLERK: I will be glad to (mésauping the witness). I 

think 37 is just about right. | 

MR. CONLYN: Counsel can agree the measurement is 37 inches. 

MR. SULLIVAN: That is correct, Your Honor. 

THE COURT: Very well. 

BY MR. CONLYN: 

Q. Now, you testified that in the taxicab as it approached this 
Scene, you and your son and your sister-in-law were riding as passen- 
gers, is that correct? A. That is right. 

Q. Where was each of you sitting? A. My son was sitting in 
front, my sister-in-law and I were sitting in back. 

Q. Who got out first, if you recall? A. My Son. 

Q. How far did this taxicab stop from the curb? A. It didn't 
stop -- it stopped right at the curb. 

Q. Were you able to step right from the cab onto the curb? 

A. Right on the curh. 
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Q. And I believe you testified that you got out last, so that would 
mean your sister-in-law got out first? A. That is right. 

Q. Was the taxicab still there when you fell? A. No, it moved on. 

38 Q. Where was your son at the time you fell? A. He was there. 

Q. Iunderstand he was there, but was he in front of you as you 
started across the street, or was he still behind you? A. Still behind 
me. 


Q@. And where was your sister-in-law, if you recall? A. Behind 


~ ae Scene ent? * GE *. Oe 





me, too; I stepped down first. 

Q. You stepped over the curb first? A. That is right. 

Q. Now, do you recall which foot you stepped off the curb with 
first? A. I think it was my right. 

Q. And was it your right foot that you placed in the gutter? 
A. That is right. 

Q. Was that the foot that slipped? A. Yes. 

Q. Where was your other foot at the time your right foot slipped 
in the gutter? A. It all went together, when I stepped and found my- 
self tripping, I just tripped right back. 


Se a i ee 


Q. Who did you say helped you up? A. My son and my sister- 
in-law and the undertaker. 


Wee _ tet Briss & s 


Where was the undertaker when you fell, if you know? 
Right across the street. 
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He came across the street after you fell? A. Yes. 
Did he help you get out of the sewer? A. Yes. ¢ 
What is his name? A. Talbot. , 
Talbot? A. William Talbot. 

Is he here today? A. No, he isn't. 

q- You testified that during the time that you were off work 


POHL OPO 


because of your injuries, your sister-in-law worked for you as a maid, =e 
is that correct? A. That is right. 
Q. Where did your sister-in-law live? A. She lived with me. | 
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Q. Is she married or single? A. Married. 
Q. And where does her husband live? A. He lives with me. 


Q. The two families live together, you and your husband and 


your sister-in-law and her husband? A. That is right. 
Q. Do you live in the same part of the house? A. No, we have 
separate apartments. 
Is it a two-story house? A. Yes. 
Does she have the upstairs or downstairs? A. Upstairs. 
Who is the owner or person in whose name the house is? 


You? A. Yes. 
Does your sister-in-law and her husband pay you any rent? 
A. Yes, they do. 

Q. How much do they pay? A. $10 a week. 

They pay $10 a week? A. Yes. 

How much did you pay her? A. $12 a week. 

Over how long a period? A. About four months. 

Did you pay her in cash or in check? A. Cash. 

Do you have any receipts from her? A. No, I don't. 
MR. SULLIVAN: Shaking your head doesn't get on the record, so 
speak up; the last two jurors are just as important as the front 


BY MR. CONLYN: 

Q. Your answer was you do not have any receipts for the amount 
of money you paid your sister-in-law? A. No, I do not. 

Q. Mrs. Treadwell, you told Mr. Sullivan that since you fell 
in this catch basin, that you had looked at other catch basins throughout 
the city. Can you tell us the location of any of those catch basins ? 
A. Yes, I looked at several others. 

Q. Would you tell me where some of those are? A. Well, I 
looked at the ones in the next block from First Street. 
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Q. Would that be south of this street or north of it? A. That 
would be north of it. 

@. North. And how far would you estimate itis? A. Well, it 
is the next corner. 

Q. The next corner north? A. Yes. 

Q. And how wide would you estimate the opening of that catch 
basin to be? A. It didn't look as wide as this one; every one I have 
passed since then, I have looked at it. 

Q. Could you give us an estimate; you estimated the opening of 

this particular catch basin.? A. Yes, that one didn't look as wide. 

Q. Show us with your hands. A. (Indicating with hands) 

Q. Eleven and a half. 

MR. SULLIVAN: Agreed, eleven and a half. 

MR. CONLYN: Counsel agrees it is eleven and a half inches. 

THE COURT: Can the jury hear? Counsel agree it is eleven and 
a half inches. 

BY MR. CONLYN: 

Q. Any other catch basins you examined? A. No, I didn't 
examine any, just looked. 

. Q. Well, when 1 Say examined, I mean looked with interest to 


record in your memory what they looked like? A. Yes. 


Q. Where are some of the others located? A. Well, every one 
I pass, I look. 

THE COURT: He wants to know where they were. 

BY MR. CONDN: 

Q. Can you give us the specific location of any other one catch 
basin you looked at? A. Yes, I looked at one on M Street. 

Q. What portion of M Street was this? A. This was 8th and 
M, N.W. 

Q. 8th&M, N. W.? A. Yes. 

Q. Is that on the corner or in the middle of the block? A. No, 
it is not in the middle, it is near the corner. 
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Q. Now, is the street at 8th and M, is the street level or is that 
on a hill, that particular location? A. No, that is level. 

Q. And how wide would you estimate that to be? A. That seemed 
to be about the same. : 

Q. About the same as the one on First hao N. W.? A. Yes. 

Q. About eleven and a half inches? | 

THE COURT: Is that right, about eleven and a half inches? 

THE WITNESS: That is right. : 

MR. CONLYN: Indulge me just a minute. 

I have no further questions of the witness. 

MR. SULLIVAN: I have several questions, if I may. 

THE COURT: Yes, you may inquire. 

REDIRECT EXAMINATION | 
BY MR. SULLIVAN: 

Q. Mrs. Treadwell, with respect to the other catch basins that 
you have observed, is there any other difference other than the measure- 
ment, the difference in measurement you have shown us? A. Yes. 

Q. What is the other difference? A. The others, they don't 
seem to be so slant. 

Q. You mean, in other words, the gutter ihe are more nearly 
level? A. Yes, they are more on a level. : 

Q. Now, you said you had gained some weight since this accident. 
How much was that weight, again? A. About four pounds. 

Q. Now, after you were lifted out of the sewer, what was the 
first thing you did? A. Well, I wanted to go across the street and try 
to get -- 

Q. On the occasion of the fall, did you ever stop and stand back 
and look at the place where you had fallen? A. Yes. I didn't know 
what happened, at first. 

Q. Was there any sand, dust, or anything that you saw there? 

A. I didn't see anything at that time. 
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Q. Did the bricks glisten as though they were moist with any 
substance? A. No, they just looked like painted bricks. 

Q. What kind of bricks was that? A. They looked just like 
painted bricks. 

MR. SULLIVAN: I have no further questions, Your Honor. 

45 MR. CONLYN: I have no further questions. 
THE COURT: You may step out, please. 
(Witness excused) 
MR. SULLIVAN: Your Honor, I would like to call Mr. Treadwell. 
Thereupon -- 
BENNY TREADWELL 
called as a witness by the plaintiff, being first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. SULLIVAN: 

Q. May I have your full name, please? A. Benny Treadwell. 

Q. If you will, keep your voice up so the last two people in the 
jury box can hear; we want everybody to hear, including the last two. 

Are you married or single? A. Married. 

Q. Who is your wife? A. Irene Treadwell. 

Q. Is this Mrs. Treadwell sitting here? A. That is right. 

Q. Directing your attention to July 29, 1954, did Mrs. Treadwell 
tell you of any difficulties she had experienced on that day? A. Yes, 

46 She did. I wasn't home -- 
THE COURT: No, wait; you have answered the question. 
BY MR. SULLIVAN: 

Q. As areSsult of what she told you, did you do anything for her 
that evening? A. Yes, I did. 

Q. What did you do? A. I had to do the cooking and cleaning 
that evening from then on, whenever I was working, whenever I was 
coming in from my work in the evening. 

Q. Allright. Did you give your wife any treatment that evening? 
A. Yes, I did. 
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Q. Tell us what kind of a treatment it was. A. Put some hot 


water bags to her. 

Q. Did you do anything else for her? A. Not eight then. 

Q. Where did you put the hot water bags? A. I applied them 
to her back. 

Q. High back, mid back or low back? A. Across her back. 

Q. Which part of her back? A. The lower part of her back. 

Q. How often did you change these hot water bags? A. Well, 
I changed them, I'd say about every two hours or two and a half hours. 

Q. How many times did you change them during the course of 
that evening? A. Well, that evening I changed them, I'd say about 
three times that evening. 

Q. And subsequently did your wife go on to sleep? A. Yes, 
eventually she did go on to sleep. 

Q. In the subsequent days, did you have anything to do around the 
house for your wife? A. Yes, I did. 

Q. What were the things she asked you todo? A. Dress the 
kid and I had to do the cooking. 

Q. Did she request any more hot water bottles? A. Oh, yes, 
I had to keep the hot water bottles to her. 

Q. Did you see anything, any bruises or anything, any scars 
on your wife? A. Yes, I did. 

Q. Whereabouts on her body were they? A. Right across the 
low part of her back where I put those bags to her. 

Q. What was there that you saw, sir? A. I Saw some bruises, 
like the skin was rubbed back, rubbed off. 

Q. Would you describe for us, sir, hy holding your hands up, 
some size, to evidence the size of this bruise, whether it was as big as 

a lemon or big as a watermelon? A. It wasn't right around, it 
was long, it was a mark across her back. 

Q. Would you say it was a little mark like that (indicating) ? 
A. I'd say a mark about that long (indicating). 
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Q. All right, sir, hold it just a minute. How long was it, sir? 
Show me. A. A mark about that long (indicating). 

@. Four and ahalf. And how wide was it, sir? A. Well, it 
wasn’t very wide, I couldn't definitely say just about how wide it was, 
it wasn't very wide. 

Q@. Was it a half inch, inch, or two inches wide, looking at the 
ruler? A. Well, I'd Say it was about as wide as this ruler. 

Q. As wide as the ruler is? A. Yes, not as long. 

Q. When you put the hot water bottles against your wife, did she 
make any complaint? A. It was very sore, she said it was very sore; 
it was very touchy. 

Q. Now, prior to this accident, had you, as a regular thing, 
taken care of the cooking? A. After then, I did. 

Q. I mean before the accident? A. Oh, no; no, indeed; no. 

Q. Subsequent, that is, after the accident, did you take care of 
the cooking? A. I did. 

Q. Now, did you take care of anything else after the accident 
that you had not taken care of before the accident? A. Yes, I did, I 
cleaned the floors, waxing the floors, and dusting and dressing the kid. 

Q. Now, since this accident, your wife went to a doctor for a 
little while, didn't she? A. Yes, she did. 

Q. Since she stopped going to the doctor, has she been able to 
resume any of these activities you assumed? A. Very little, she 
can't do very much of bending. 

Q. Does she do any of the drying of the dishes? A. Well, she 
can do some of that; yes, she can do that. 

Q. Has she assumed half of the things you undertook to do, or 
can you give it to me on a percentage basis? A. Such as waxing the 
floors and bending, anything that she have to bend to do, I have to do it 
myself, she can't do that. 

Q. Are you sti!l doing those things? A. I am still doing it 


right on. 
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Q. Now, before this accident, had your wife ever been sick be- 


fore? A. Not that I knows of. : 
Q. Had she ever complained that she needed some help? A. No, 


she never did. : 
Q. Had you ever had to, other than an occasional meal, had you 
ever had to cook the meals? A. No, not unless I just wanted to do it. 
Q. If you, yourself, got hungry? A. That is right. 
Q. But you never prepared a meal for your wife and someone 
else other than yourself, had you, before the accident ? A. No, no. 
MR. SULLIVAN: I have no further questions. You may examine. 


CROSS-EXAMINATION 
BY MR. CONLYN: : 

Q. Mr. Treadwell, on the night that this incident occurred, what 
time did your wife get home? A. Well, I don't know just what time she 
got home. 7 

Q. Were you home when she got there? A. No, I wasn't home 
when she got there. 

Q. What time did you get home? A. I got home that evening 
around about 4:30, I'd say around about 4:30. 

Q. Inthe afternoon? A. In the afternoon. 

Q. Did you go out again? A. No, no, I didn't go out again. 

Q. Was your wife home when you got there? A. She was home 
in the bed. 

Q. At 4:30 in the afternoon? A. Around about 4:30. 

Q. And she didn't go out again? A. No, she didn't go out again. 

Q. Mr. Treadwell, you testified that you cooked all the meals 
for yourself and your wife after this incident took place? A. Practically 
all the meals, I fixed myself. 

Q. And you cleaned the floors? A. Yes. 

Q. And waxed the floors? A. Yes. 

Q. And dressed the kid, you referred to; who is the kid? A, 
That is our kid. 
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Q. How old is the child? A. He is about four and a half years 
old. 

Q. And you took care of him? A. Yes, I did. 

Q. Did you have any outside help? Anyone come in? A. Yes, 
Miss Davis. 

Q. What did she do? A. WhenI wasn't home, she helped my 

wife, she did the work. 

Q. Was she paid for this? A. Yes, she did. 

Q. How much was she paid for what she did? A. Well, now, I 
don't know how much she paid for it. How much she paid for her to 
do, I don't know. 

Q. Did you pay her or did your wife pay her? A. My wife paid 
her, she made the arrangements and she paid her. 

Q. How long did she render this service? A. Well, I don't 
know exactly how long it was, I can't definitely say. 
| Q. Could you estimate about the date that she stopped? A. Well, 


I'd say about four months, between three and four months. 


Q. Mr. Treadwell, before your wife was injured, both you and 
she worked, did you not? A. Yes. 
Q. Who looked after the child while you and your wife were work- 
ing, before she was injured? A. Well, the kid -- my brother's wife. 
That is Mrs. Davis? A. Yes, Mrs. Davis. 
Malvina Davis? A. Mrs. Davis, Malvina Davis. 
Did she look after the child before your wife was hurt? 


And looked after the child afterwards? A. Yes. 
Did she pay for it before your wife was hurt? A. Yes, she 
was paid for it. 
MR. CONLYN: I have no further questions. 
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REDIRECT EXAMINATION 
BY MR. SULLIVAN: 

Q. Mr. Treadwell, other than the child that you refer to as the 
kid, four and a half years of age, do you and your wife have any other 
children? A. We have other kids but they are grown. 

MR. SULLIVAN: I have no further questions, Your Honor. 

THE COURT: You may step out, please. 

(Witness excused) 

MR. SULLIVAN: Your Honor, at the moment, I am lost, I have 
no other witness. Of course, we only have a moment to go. 

THE COURT: I am about to recess now until 2 o'clock. I will 
ask the jury to keep in mind the admonition and be back promptly at 
2 o'clock. | 
(Luncheon recess, 12:30 to 1:30, when the Court will hear the 
National Training School cases; case on trial to resume at 2 
p.m.) : 


AFTERNOON SESSION 
(Pursuant to the taking of the luncheon recess, the trial resumed 
at 2:30 o'clock p. m.) : 
MR. SULLIVAN: I wauld like to have Mrs. Malvina Davis as the 
next witness. | 
Thereupon -- 
MALVINA DAVIS 
called as a witness by the plaintiff, being first duly sworn, was ex- 
amined and testified as follows: : 
DIRECT EXAMINATION 
BY MR. SULLIVAN: : 
Q@. Your name, please. A. Malvina Davis. . 
Q. Remember, as I told you, I want the last two jurors to hear. 
Where do you live? A. 728 Ingraham Street, N. W. 
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Q. Are you acquainted with the plaintiff in this action, Mrs. * 
Treadwell? A. Yes, Iam. 

Q. Are you relatedto her? A. Yes, I am. 

Q. What is your relationship to Mrs. Treadwell? A. Sister-in- 
law. 

Q. Directing your attention to July 29, 1954, were you with Mrs. 
Treadwell when she had a little accident? A. Yes, I was. 7 

Q. What time of day did this accident occur? A. It was in the » 
afternoon, around about six or something. 
| Q. Was the sun Shining? A. I don't recall. 

Q. Were the street lights on? A. No, I don't think so. 

Q. Was it raining that day or dry? A. No, it was dry. 

Q. Keep your voice up. Where were you and Mrs. Treadwell 
going on that afternoon? A. Going across the street to a funeral, to 
a house at least, to go to a funeral. 

Q. How did you all get to the point where you got across the 
street from the house? A. How did we get there? 

Q. Yes, ma'am; did you walk, ride a bicycle, or what? A. We 
went in a cab. 

Q. Ataxicab? A. That is right. 

Q. Where were you seated in the cab? A. I was in the passenger 


Q. In the back seat? A. Yes. 

Q. Were you behind the driver or behind the seat? A. I was 
behind the seat. 

Q. All right. Who else occupied the cab? A. Her son. 

Q. Where was he seated? A. He was in front. 

Q. Now, you got out of the cab before Mrs. Treadwell? A. Yes, 
I did. 

Q. And after Mrs. Treadwell -- did you observe her get out of 
the taxicab? A. Yes, I did see her. 
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Q. Who paid the cab driver the fare? A. She did. 

@. And when she paid the fare, where were you, in the cab or 
out of the cab? A. Out of the cab. : 

Q. Was she still in the cab? A. No. 

Q. Huh? A. No, sir. 

Q. Where was she standing when she paid the cab driver? A. 
On the sidewalk. : 

Q. Did you observe her have her accident? A. Yes, I did. 

Q. Keep your voice up, and tell us what happened. A. Well, as 

we Started across the street, to step down, at least, off the curb, 
She fell and it scared me and I hollered. The man, I mean her son and 
another man run over there and pulled her up, so ac 

Q. Did she fall down flat on the street? A. She fell in this 
gutter, whatever it was. It frightened me so, I thought she died, too, 
I didn't know. : 


Q. Iam sorry, your voice toned down and I didn't hear you. 
A. I said she fell in this gutter and I didn't know whether she had died 
or what, you know, with a heart attack, but these two men picked her up. 


Q. When she fell in the gutter, what part of her body went in 
the gutter? A. About all of her, part of her body from her legs on up. 

Q. From her legs on up? A. Uh-huh, around the body part. 

THE COURT: Do you mean on up or down? © 

THE WITNESS: From her foot on up to -- you know, down. 

THE COURT: You mean her head was in? 

THE WITNESS: No, from her foot on up to her thighs. 

BY MR. SULLIVAN: : 

Q. Her waist? A. Her waist, yes, sir. 

Q. Did you see what stopped her from going further? A. No, I 
didn't. I was so frightened, I didn't pay no attention after they got her 
up. 

Q. Did she make any outcry, scream, or say “Oh"? A. Not 
to my knowing, I was the one hollering, it frightened me. 
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Q. Were you curious, did you look to see where her legs had 
gone? A. I was more interested about her, I guess, to see whether 


she was all right. So we rushed on over to the house, you know, so I 


didn't pay too much attention, I guess. Then we come out and looked 
and saw what it was. 

Q. What was it she had fallen into? A. The gutter on the corner 
of the street there. 

Q. It was what? A. A gutter near the corner of the street there, 
whatever it is. 

Q. Ishow you a picture which was previously identified as 
Plaintiff's Exhibit 1. Is that a fair representation of the place where 
she fell? A. Yes, something like that. 

Q. And I show you Plaintiff's Exhibit 4, is that another view of 
the thing? A. Uh-huh, yes. Yes, sir. 

Q. That is much better. After Mrs. Treadwell fell, where was 

She taken? A. Over to this house. 

Q. You remember the number of the house? A. No, I can’t 
recall. 

Q. Was it 1923 First Street, N. W.? A. I guess it was, it was 
on First Street. 

Q. Did Mrs. Treadwell say anything to you about how she felt? 
A. No, she didn't right then. 

Q. Did she later on? A. Yes, she did. 

Q. When did she say something to you about how she felt? A. 
That night after we got back home. 

. Q. What did she say to you then? A. She said she felt like she 
had hurt herself more than she thought she did. 

Q. Where did she say she hurt herself? A. Her back. 

MR. CONLYN: I object. 

THE COURT: Sustained. 

BY MR. SULLIVAN: 

Q. Did Mrs. Treadwell ask you to do anything for her? A. Well, 

we rubbed her. 
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Q. What part of her body did you rub? A. ™ back part. 

Q. The back what? A. The back. ! 

Q. From her waist to the neck or from the waist down? A, 
Waist down. 

Q. Now, what did you rub her with? A. Well, musterole was 
one thing we had, and alcohol. 

Q. Whatelse? A. Alcohol. 

Q. What day was this, with reference to the date of the accident? 


A. That was the same night. 

Q. The same night? A. Yes, sir. 

Q. On any other occasion did you rub Mrs. Treadwell? A. Yes, 
I did. 


Q. How many other occasions? A. Oh, ee times; we used 


a hot light on her some times. 

Q. Now, you were living with Mrs. Treadwell at the time of 
this accident, were you? A. Yes, I was. 

Q. And subsequently, did Mrs. Treadwell asic you to do anything 
for her? A. Well, she didn't have to, because I felt like she wasn't 
able to take care of herself so I decided to do it myself. 

Q. What did you do? A. I tend to the baby and some of the 
housework, her and her husband. 

Q. Did she make any compensation to you? A. Well, she did for 
awhile. 

Q. How long was that? A. Ican'trecall. | 

Q. Was it more than one week? A. Yes, more than one week. 

Q. Iam sorry, you will have to keep your voice up. A. Yes, 
it was more than one week. : 

Q. How much did she pay you? A. I think . was $12 a week, 
the first time. ! 

Q. How was this paid? A. Every two weeks. 

Q. Did she give you cash or check? A. Cash. 
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Q. After the fall by Mrs. Treadwell, did you go back and look 
at this thing carefully? A. Well, not that night; we came back over 


there and looked, you know. 
Q. When was that? A. The day after that, I don’t know what day 
it was, but anyhow it was in the day. 
Q. At that time, did you see anything wrong with this sewer? 
A. It just looked very slanty to me, I mean it looked slanty than 
some of the ones J have seen, different thansomeofthe rest of them. 
Q. You mean the bricks of the catch basin are slanted down? 
A. That is right. 
Q. On the evening of the accident, did you see any sand or oil 
or anything? A. No, I did not. 
MR. SULLIVAN: I have no further questions. 


C ROSS-EXAMINATION 
BY MR. CONLYN: 

Q. Mrs. Davis, I believe you said this sewer or this gutter was 
across the street from the house that you were going to? A. Opposite, 
kind of to the corner like. 

Q. Do you mean that the house is on one Side of First Street and 
this place where Mrs. Treadwell fell is on the other side? A. Sure. 

Q. AndI believe Mr. Sullivan identified that house as 1923 First 
Street, is that correct? A. I guess so, I didn't see what the number 
was. I really don't know what the number was. 

Q. You say you rubbed Mrs. Treadwell's back? A. Yes, I did. 

Q. That evening? A. Yes, sir. 

Q. Did you see any marks or any cuts or any bruises? A. Kind 
of red, you know, it wasn't too red, kind of red, a little bit. 

Q. Was it red all over? A. No, just part of her back, right 
there (indicating). 

MR. CONLYN: I have no further questions. 

MR. SULLIVAN: I have no further questions. 
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THE COURT: Step out, please. | 
(Witness excused) 
MR. SULLIVAN: Your Honor, at this time I would like to offer 
into evidence and have marked for identification, Plaintiff's No. 5, a 
letter signed by myself, to the Commissioners of the District of 
Columbia. I understand there is no objection. : 


° (Letter to the Commissioners from 
a Mr. Sullivan, was marked Plaintiff's 
Exhibit No. 5 for identification. ) 


MR. CONLYN: There is no objection, I will stipulate that this 


a was received by the Commissioners of the District. 
e* THE COURT: Very well, then Plaintiff's Exhibit No. 5 is 
received. | 


(Plaintiff's Exhibit No. 5 was 
received in evidence. ) 


mx MR. SULLIVAN: Your Honor, there is one other question I 
64 would like to ask Mrs. Treadwell. I would like to call her back 
for that purpose. 
THE COURT: Yes, call her back. 
Thereupon -- , 
IRENE D. TREADWELL 
the plaintiff, resumed the stand and testified further as follows: 
‘ DIRECT EXAMINATION | 
BY MR. SULLIVAN: | 
Q. Mrs. Treadwell, I believe your testimony was that the under- 
taker across the street came and helped you? A. Yes, he did. 
Q. What was his name again? A. William Talbot. 
Q. Do you know where Mr. Talbot is today ? A. He is dead. 
MR. SULLIVAN: I have no further questions. : 
- CROSS EXAMINATION © 


m BY MR. CONLYN: | 
Q. When didyou learn that? A. I knew it all the time. 
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MR. CONLYN: I have no further questions. 
THE COURT: Step back. 
(Witness excused) 
MR. SULLIVAN: Your Honor, that concludes the plaintiff's 
a ak ss ye * 
MR. CONLYN: May it please the Court, at this time I move for 
a directed verdict for defendant District of Columbia and I give as the 
grounds for that: First, that no adequate notice has been given to the 
Commissioners of the District of Columbia as required under Section 
12-208 of the D.C. Code. 
THE COURT: Now, I haven't seen that letter. Will you read it. 
MR. CONLYN: I will read this letter, Your Honor. It is 
addressed to the Honorable Commissioners, District Building, Washirg- 
ton 4, D. C.: 
"Gentlemen: I have been retained” -- 
THE COURT: What is the date? 
MR. CONLYN: Dated August 11, 1954. 
"Gentlemen: 
I have been retained to represent Mrs. Irene 
Treadwell as a result of an accident July 29, 1954* -- 
and I particularly call the Court's attention to the follow- 
ing: "when she fell into a hole in front of premises 1923 
First Street, N. W., Washington, D. C., negligently left 
there." 
Now, Your Honor, I don't see any way that that letter could describe a 
person falling into a sewer catch basin which is opposite, it is on the 
opposite side of the street, as the testimony will disclose, from 1923. 


It is not a hole negligently left there; it is the sewer catch basin speci- 


fically put there for a purpose by the District of Columbia. 
Now, that is the first ground of my motion. Would Your Honor 
care to rule on that? 
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THE COURT: Go right ahead. | 

MR. CONLYN: The second ground I state is that there has been 
no negligence shown on the part of the District of Columbia 

* bis * * 

THE COURT: Mr. Sullivan, the Court must, I think, grant this 
motion and the Court expresses this to you, that your attempted notice 
was not sufficient to meet the requirement of the statute; and upon the 
other ground, I fail to see that we have any proof of the alleged negli- 
gence. Accordingly, the motion will be granted. : 

Mr. Marshal, you may call the jury in the case. 

(The jury was returned to the court room.) | 

THE COURT: Ladies and gentlemen of the jury, the Court finds 
that the plaintiff has failed to make a case which will Support a verdict 
in plaintiff's favor in this case. Accordingly, I must ask you, at the 
direction of the Court and upon the responsibility of the Court, to arise 
and, when the clerk inquires of you, return your verdict for the defen- 
dant. : 


* a * * 





BRIEF FOR APPELLEE 


=—————"_——==£=_=£====—=—=—=_—[——— ICICI _{*—__>—o———o—————>———————>>—_—_—=—== 


IN THE 
UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


Tnited States Court of Appec?; 
sere aa RAT NINE: For the 
No. 13,773 District of Columbia Circuit 


HLED sep 20 1957 


IRENE D. TREADWELL, Appellant, Sey h dlaarh” 
- CLERK 
Vv. 


DISTRICT OF COLUMBIA, Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CHESTER H. GRAY, 

Corporation Counsel, D. C., 

MILTON D. KORMAN, 

Principal Assistant Corporation 
Counsel, D. C., 


HUBERT B. PAIR, 
Assistant Corporation Counsel, D. C., 


RICHARD W. BARTON, 
Assistant Corporation Counsel, D. C., 
- ANDREW G. CONLYN, 
Assistant Corporation Counsel, D.C., 
Attorneys for Appellee, 
District Building, 
Washington 4, D. C 





STATEMENT OF QUESTIONS PRESENTED 


Appellant sued appellee for injuries sustained when she fell into 


the opening of a storm-water sewer catch-basin located across the 


street from premises 1923 First Street, N. W., Washington, D.C. 

In the opinion of appellee the questions presented are: 

1. Did a letter to the Commissioners of the District of Columbia 
stating that appellant was injured "when she fell into a hole in front 
of premises 1923 First Street, N. W., Washington, D. C., negligently 
left there” set forth the "place, cause, and circumstances of such 
injury" with sufficient accuracy to meet the requirements of D. C. 
Code, 1951, § 12-208? 

2. Was evidence tending to prove (1) that the opening to the 
storm-water sewer catch-basin was wider than the openings of some 
other catch-basins in the city, (2) that the brick gutter, constructed 
and maintained without defect, in front of the opening to the catch- 
basin, was "slick" (although no foreign substance was thereon), and 
(3) that the gutter in front of the opening slanted downward at a greater 
angle than the gutters in front of the openings of some other catch- 
basins in the city, sufficient, without more, to require that the question 
of appellee's negligence in the maintenance of the street be presented 


to the jury for determination? 
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Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


Appellant commenced an action against the appellee, claiming 
damages for personal injuries sustained as a result of the alleged neg- 
ligence of appellee in constructing and maintaining the gutter of a public 


street. In paragraph numbered 4 of her complaint appellant alleged 


a. 


-2- 


that she gave timely notice of her claim as required by Title 12-208, 
D. C. Code, 1951 ed. (J. A. 1-2). 
At the trial, which was to a jury, appellant introduced in evidence 
a letter under date of August 11, 1954, addressed by her counsel to 
the Commissioners of the District of Columbia which reads: 
'I have been retained to represent Mrs. Irene 
Treadwell as a result of an accident July 29, 
1954, when she fell into a hole in front of premises 
1923 First Street, N. W., Washington, D. C., 
negligently left there." (J.A. 39-40) 


Appellant's testimony was that on July 29, 1954 she slipped and 


fell into the opening of a storm-water sewer as she stepped from the 


curb after getting out of a taxicab across the street from the front of 
premises 1923 First Street, N. W. (J. A. 11-13). 
Appellant stated that the gutter in front of the catch-basin was 
made of brick with a glazed surface. She described the surface of 
the bricks saying that "it is not flat, it is slanted, it is straight down, * ** 
it is slick" (J.A. 15). Appellant conceded, however, that there was 
no foreign matter, such as grease, water or anything of that sort on 
the bricks, and that there was no break, crack, default or other defect 
in the gutter (J.A. 21). She estimated that the width of the opening 
of the catch-basin was about nineteen inches (J. A. 15-16). 





Appellant then testified that after the accident she had looked at 
"every * * * [catch-basin] I have passed since then." When asked to 
give the locations of other catch-basins she had looked at she was able 
to name only two -- one on First Street, N. W., on the next corner 
north" from where she had fallen, and one at the corner of 8th and M 
Streets, N. W. She said that the openings of these catch-basins 
“didn't look as wide" as the one into which she had fallen. She estimated 
their width to be about eleven and one-half inches and skid that the gutter 
bricks there "don't seem to be so slant * * * they are more on a level" 
(J.A. 25-27). Appellant acknowledged that at the place where she 
had fallen there "is a hill there coming down" and the catch-basin is 


three long blocks from the crest or top of the hill (J. A. 16), while the 


catch-basin at which she had looked at 8th and M Streets, N. W., is 


on a level roadway (J. A. 26-27). ! 

Appellant testified further that at some unstated a after her 
accident she returned to the place where she had fallen in company with 
her counsel and "another person from the District Government eee 
representative of the Inspector of Claims" and while thore told the govern- 
ment representative what had occurred when the accident happened 


(J.A. 15, 21-22). 





== 


Four photographs identified by appellant as correctly depicting 


the place where she fell were received in evidence (J. A. 18-21). 


hls Wit 


A witness who was with appellant at the time of the accident : 
testified that "the bricks of the catch-basin" where appellant fell 
""* * * just looked very slanty to me, I mean it looked slanty [sic] 3 
than some of the ones I have seen, different than some af the rest of 
them," but that otherwise there was not "anything wrong" with the area. 
The witness said she did not see any "sand or oil or anything" on the 
bricks (J. A. 38). ‘ 

The above sumarizes appellant's entire case insofar as the alleged 
negligence of the appellee is involved. The remainder of appellant's 
case dealt primarily with the nature and extent of her injuries and b. 
damages. 

At the conclusion of appellant's case appellee moved for a directed 
verdict in its favor on two grounds: (1) that the notice to the Com- 
missioners did not state the place, cause, and circumstances of the 
happening of the accident with sufficient accuracy to meet the require- 
ments of D. C. Code, 1951, § 12-208, and (2) that appellant failed to 
prove negligence on the part of appellee in the maintenance of the street * 


(J.A. 40,41). The trial court granted appellee's motion on both grounds 
(J.A. 41). 
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SUMMARY OF THE ARGUMENT | 

The court below correctly directed a verdict in favor of appellee 
since: : 

1. Appellant failed to prove that she had given notice in writing 
to the Commissioners of the District of Columbia, within six months 
after her injury was sustained, of the "place, cause, and circumstances 
of such injury" as required by D. C. Code, 1951, § 12-208; and 

2. Appellant failed to prove any negligence on the part of appellee 
in the maintenance of the street. | 

ARGU MENT 


I 


did not ee — with 
- Code, 1 -» § . | 


The District of Columbia Code, 1951 ed., § 12-208, specifically 
provides that, as a condition precedent to the maintenance of an action 
against the District of Columbia for unliquidated damages for personal 
injury, the claimant shall, within six months after the injury was sus- 
tained, give notice to the Commissioners of the District of Columbia of 


the approximate time, place, cause, and circumstances of such injury. I 


I A proviso pertaining to reports by the Metropolitan Police is 
not involved in this case as there is no claim of any report by the police. 








:.. 


It is settled beyond question that compliance with such a statute must 
be alleged and proved like any other essential element of the plaintiff's 
case. @ 
In an attempt to prove the requisite statutory notice, appellant 
introduced into evidence a letter addressed on August 11, 1954 by her 
counsel to the Commissioners of the District of Columbia and admitted- 
ly received by them (J.A. 39). This letter reads: 
"T have been retained to represent Mrs. Irene 
Treadwell as a result of an accident July 29, 
1954, when she fell into a hole in front of premises 
1923 First Street, N. W., Washington, D. C., negli- 
gently ere."' |Emphasis supplie A. 
Appellant contends that, notwithstanding the fact that her evidence 
at the trial indicated that she fell into the opening of a storm-water 


sewer catch-basin, constructed and maintained without defect, across 


the street from premises 1923 First Street, N. W., her letter sets 


- 


A Treitz v. Louisville (Court of Appeals of Kentucky, 1943), 
167 S. W. 2d 860, 862-863; Berry v. Louisville (Court of Appeals 
of Kentucky, 1952), 249 S. W. 2d 818, 819; Indianapolis v. Uland 
(Supreme Court of Indiana, 1937), .10 N. E. 2d 907, 909; Gidcome v. 
Nashville (Supreme Court of Tennessee, 1941), 145 S. W. 2d 1029, 
1030-1031; House v. City of New York (City Court af New York, 1931), 
250 N. Y. S. 63-64; District of Columbia v. Manning, 57 App. D.C. 

3A.L.R. 1677 


156, 18 F. 2d 806, 5 L.R. 


dewe “ba 
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forth the "place, cause, and circumstances" of her injury with sufficient 
accuracy to meet the requirements of the statute. Plainly, it did not. 
It was completely inaccurate both as to the "place" andes to the "cause 
and circumstances" of her injury. : 

Certainly, it cannot be seriously contended that a report that 
appellant " * * * fell into a hole in front of premises 1923 First Street, 
N. W., * * * negligently left there" was, without more, sufficient to 
inform the Commissioners, with even the slightest degree of accuracy, 
of the place, the cause, and the circumstances of a fall, which actually 
occurred across the street from that address, and, instead of being in 
a "hole," was allegedly into the opening of an apparently properly con- 


structed and maintained catch-basin of the city's storm-water sewer 


- system. 


And here there was no more, because, unlike the situation in 
Stone v. District of Columbia, 1956, 99 U. S. App. D. C. 32, 237 F. 2d 
28, there was no testimony that the Commissioners or any officer or 
employee of the District of Columbia received notice within six months 


after the accident that appellant, after alighting from a taxicab, had, in 


fact, fallen into a catch-basin while stepping from the curb. 
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Appellant argues in her brief (p. 3) that, notwithstanding the in- 
accuracies in her notice, the District authorities should have discovered 
the correct site of her accident because " * * * anyone could stand in 
front of the designated premises and could not help but locate this catch- 
basin, as it is the closest one in any direction." There might be some 
merit to this argument if the notice had stated, or even intimated, that 
appellant had fallen into a storm-water sewer catch-basin. But, 
clearly, a notice that appellant "fell into a hole in front of premises 
1923 First Street, N. W. * * * negligently left there” would not put the 
District authorities on notice to look for a properly constructed and 
maintained storm-water sewer catch-basin on the other side of the 
street. 

Appellant contends that the statute only requires that the notice 
give the “approximate” place of the happening of the accident. But 
this is not so. The legislative history of the statute clearly shows that 
the word "approximate" was only intended to modify the word "time." 


The Committee Report onthe bill, which was later enacted as the 


3 H. R. Rep. No. 2010, 72d Congress, 2d Session (1933). 








statute, states: 


"It was thought also that an approximate 
estimate of the time of the accident should 
be sufficient and the word ‘approximate’ was 
therefore inserted in the bill. Witnesses 
appearing for the District stated that a general 
description of the place would be inadequate 
as the actual conditions at the particular place 
must be inspected so the word ‘place’ was 
left as in the original draft of the bill." 


Appellant contends further that, in any event, any inaccuracies 
or omissions in the notice should have been disregarded since there 
had been no affirmative showing that appellee was prejudiced thereby. 


In this connection, appellant relies strongly on Stone v.. District 


of Columbia, 1956, 99 U. S. App. D. C. 32, 237 F. 2d 28, supra. 


But clearly that case is not applicable here. In Stone " * * * two bases 
of compliance. [with § 12-208] were suggested to the trial court -- 

a letter to the Corporation Counsel by appellant's attorney, and a 
police report."' Both the letter and the police report gave inaccurate 
and different locations of the accident. This Court stated that "* * * 
the purpose of the statutory notice * * * is to give the District timely 
information concerning a claim against it, so it may adequately prepare 
its defense", and noted that, notwithstanding the inaccuracies in the 
letter and police report, "[w]ithin two months after the accident, the 


District had interviewed the witnesses to the accident and had taken 
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pictures of the [correct] site.'' The majority opinion then held that 


"[{iJn a case such as the instant one, in which the right site was dis- 
covered [by the District within six months after the accident] and there 
is no assertion that plaintiff deliberately sought to mislead the District 
* * * '' the inaccuracies '" * * * should not defeat the notice in the 
absence of a showing of prejudice." 

In the instant case we have an entirely different situation from that 
in Stone. Appellant makes no assertion here that the District knew the 
correct "place" or "cause and circumstances" of her injury "within six 
months after such injury * * * was sustained," and there is absolutely 
nothing in the record to support such an assertion. Appellant did testify 
that, at some time after her accident, she returned to the scene with 
her counsel and "another person from the District Government * * * a 
representative of the Inspector of Claims" and told the government 
representative what had occurred when the accident happened (J.A. 12, 
21-22). But at no time did she, or anyone else, say when this happened. 
Rene aught that appears in the record it may have been the day before 
the trial, two and a half years after the accident. 

Appellant, in effect, asks this Court to hold that the provisions 


of the statute may be completely ignored and that no notice at all is re- 





ita 


quired if the District, at any time prior to trial, no matter how long 
after the happening of the accident, learns by some means the correct 
"place" and '"'cause and circumstances" of the injury. For this Court 
to so hold would be more than judicial legislation, it would be the 
specific repeal by judicial action of an Act of Congress. That this 


should not be done is too clear for comment. 


I 
Appellant failed to prove negligence on 
the part of appellee in the maintenance 
Ofthe street. 


O e street. 


Appellant contends that her evidence "' * * * made out a prima 
facie case" and that it was, therefore, error for the trial court not to 
submit to the jury for determination the question of appellee's negligence 
in the maintenance of the street. In this connection she asserts in her 
brief (pp. 4,5) that she " * * * proved the condition of the catch-basin 
and the surface of the bricks * * *" and " * * * that the condition where 
she fell was unusual and different from similar installations which she 
observed in and about the city * * *,'" and concludes that the jury could 


reasonably have inferred from this that the street was not "properly 


maintained. "’ 
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The only evidence as to the cause of appellant's accident was 
supplied by her and a female witness who was with her at the time. 
Appellant testified that, during daylight hours and while stepping off 
the curb to cross the street, she stepped into a gutter made of brick 
and slipped into an adjacent storm-water sewer catch-basin up to her 
armpits. She admitted that there was no foreign substance on the 
bricks and that there was no "break or crack or default, defect in the 
gutter at all" (J.A. 21). She said that the surface of the bricks was 
glazed and "slick" and was not flat but was "'slanted"" (J. A. 15) and 
was "straight steep down" (J. A. 19). She estimated the width of 
the opening of the catch-basin as nineteen inches (J. A. 15,16). In 
addition, appellant introduced into evidence four photographs which 
she described as correctly depicting the place where she fell (J. A. 18, 19). 
These photographs show no defect or default of any kind in the gutter 
or the opening of the catch-basin. 

Appellant testified further that after her accident she had looked 
at other catch-basins in the city, including two whose location she re- 
membered, that these "didn't look as wide" as the one into which she 

fell, and that the gutter bricks there "don't seem to be so slant * * * 
they are more on a level." She estimated the width of the other catch- 


basins as about eleven and one-half inches (J. A. 25-27). She ac- 
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knowledged, however, that the catch-basin into which she fell was 
three long blocks from the crest or top of a hill, and that one of the 
other two catch-basins she remembered looking at was on a level 
roadway (J. A. 15,25-27). There was no — as to the grade 
of the roadway at the other catch-basin appellant remembered ob- 
serving. : 

The witness who was with appellant when she fell likewise ac- 
knowledged that there was no foreign substance on diss bricks but said 
that the gutter ''* * * just looked very slanty to me I mean it looked 
slanty [sic] than some of the ones I have seen, different than some of 
the rest of them," but that otherwise there was not “anything wrong" 
with the area (J. A. 38). : 

There is nothing whatsoever in the evidence és support a finding 
that appellee failed to "properly maintain" the area where appellant 
fell. Her case, if she has one at all, must be grounded on the theory 
that appellee improperly constructed the gutter or catch-basin in such 
a manner that it constituted a dangerous condition. The sum and 
substance of appellant's "proof" in this respect is no more than (1) 
that the opening of the catch-basin was wider than the openings of some 


other catch-basins in the city, (2) that the gutter bricks in front of 
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the opening were glazed and therefore "'slick, "' and (3) that the gutter 
in front of the opening slanted downward at a greater angle than the 
gutters in front of the openings of some other catch-basins in the city. 

Clearly, appellant's evidence and all reasonable inference there- 
from most favorable to her, established only that an accident happened. 
It does not, and cannot possibly, establish negligence on the part of 
appellee. The trial court thus had no alternative but to direct a verdict 
for appellee. District of Columbia v. Manning, 1927, 57 App. D. C. 
156, 18 F. 2d 806, 53 A.L.R. 167, supra. 

Appellant introduced no expert, or other, evidence tending to 
show that the catch-basin into which she fell and the adjacent gutter 
were not constructed in accordance with the soundest engineering 
principles and requirements. The fact that the opening of this catch- 
basin and the adjacent gutter were not identical with some others in the 
city proves nothing. Common sense tells us that the opening of a 
catch-basin and the slant of the adjacent gutter "three long blocks * * * 
from * * * the crest or top of [a] hill” (J. A. 16), in order to properly 
perform their function of removing storm water from the streets, would 
naturally be required to be wider and steeper respectively than those 


on a “level” roadway (J.A. 26, 27). 


Asoo fc fy ex: 
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CONCLUSION 


It is respectfully submitted that appellant complbtely failed to 
prove (1) that she had given notice in writing to the Commissioners of 
the District ofColumbia, within six months after her injury was sustained, 
of the "place, cause, and circumstances of such injury” as required 
by D. C. Code, 1951 ed., § 12-208, and (2) that her injury was in any 
way attributable to any negligence on the part of appellee. The District 
Court was thus clearly correct in directing a verdict for appellee and 


its judgment should accordingly be affirmed. 
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